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Qq,G“‘“CITY OF ROCKY MOUNT

OFFICE OF THE MAYOR

November 10, 1997

Office of the Secretary
Federal Communication Commission
Washington, DC 20554

Dear Secretary Caton,

Re: MM Docket No. 97-182

We would like to respond to the proposed rule making that would pre-empt state and
local zoning and land use restrictions on the siting, placement and construction of
broadcast station transmission facilities.

Approximately forty years ago, the City of Rocky Mount adopted its first land use plan
and zoning ordinance, appointed a Planning Board and Zoning Board of Adjustment, and
adopted an ordinance setting forth land development standards. We also hired our first
professional full time land use planning director at that time. We did these things for
several reasons. One was to develop a set of policies that would provide for the orderly
development of our community as a safe, attractive, healthful place in which to live. By
formally adopting these policies, we intended to ensure stability, predictability, and
consistency over time as staff, appointed citizens, and elected officials change.

Another reason was to create a process for public involvement in land use development
decisions. Private development plans do impact the community in various ways and the
community expects an opportunity to learn about development proposals and express
their views about them. The process we have in place serves to resolve differences
between developers and nearby property owners and, in my years of experience as
Mayor, I would have to say that this part of the process is most important.

I am proud to say that our community has grown from a small town of 32,150 in 1960, to
58,000 in 1997 with the help of our land use plans, zoning and development regulations,
and our planning process. We have seen many changes in this span of time and we have
accommodated these changes quite well.
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I believe that the Commission would be well-advised to allow local authorities to address
the neighborhood level interest in the placement, construction or modification of
broadcast transmission facilities. We have a set of policies and processes in place that
have served us well over the years and they will enable us to address these facilities in an
orderly manner. Pre-emption of local land use policies and processes will not eliminate
community interest in these facilities but rather, in my opinion, will transfer the forum for
these matters either to the courts or to Washington.

We are mindful of the Industry’s requirements for timely decision making and fair
treatment. We feel that prescribed time periods for processing requests are an
unnecessary intrusion on our affairs. We attempt to handle the people’s business in a

- timely manner and we are accountable through the electoral process for meeting this
expectation.

Further, we attempt to balance the community’s needs and individual developer’s needs
as fairly as possible using our best judgment. In the event any party feels that we have
failed, the courts exist for the purpose of resolving questions of fairness and decision
making based on matters of fact. Pre-empting local land use regulations and processes
ignores the system in place for pursuing recourse.

We have, with our land use regulations and processes in place here in Rocky Mount
processed permits for the construction of cellular phone towers and PCS towers. This, to
me, is evidence that the system is working as it was intended.

I would encourage the Commission to respect local governmental authority to govemn
land use matters and to respect the judiciary’s ability to resolve issues in this area that
either the Industry or the individual property owner may feel we have addressed
inadequately.

Sincerely yours,
Frederick E. Tumage,

Mayor

Irh



Federal Communications Commission FCC 97-296

Q\“ Before the

\\"?‘Q Federal Communications Commission
‘Washington, D.C. 20554 ‘

In the Matter of

Preemption of State and Local Zoning and MM Docket No. 97-182

Land Use Restrictions on the Siting,
Placement and Construction of Broadcast
Station Transmission Facilities

R S N N

NOTICE OF PROPOSED RULE MAKING

Adopted: August 18, 1997 Released: August 19, 1997

Comment Date: October 30, 1997
Reply Comment Date: December 1, 1997

'By the Commission:

1. Introduction

1. The Commission is undertaking this proceeding to consider whether and in what
circumstances to preempt certain state and local zoning and land use ordinances which present an
obstacle to the rapid implementation of digital television ("DTV") service. Such ordinances may
also serve to unduly inhibit the resiting' of antennas made necessary by the implementation of
DTV or stand as an obstacle to the institution and improvement of radio and television broadcast
service generally. This issue has been brought before the Commission in a "Petition for Further
Notice of Proposed Rule Making" filed jointly by the National Association of Broadcasters
("NAB") and the Association for Maximum Service Television ("Petitioners”).! While that
Petition raises a number of issues crucial to the successful roll-out of digital television, it also
raises a number of questions concerning the scope of any preemption of state and local laws and
ordinances and the need to exercise that authority.

: This petition was filed [n the Commizsion's Digital Yeleviion proceeding Fifth Resent and Order in MM Dockel No, 47-268, FCC 87-1(6 (&: 22,
[397)("Fih Report and Onder”), 62 F.R. 26996 (Ray 16, 1397). The Commistion wil heweser, treat the Pefition 25 ene filed porcmaal b 47 CER §

1401 seeking the inctitution of 2 new rule mabind procseding,
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II. Backeround

2. In our Fifth Report and Order in the DTV proceeding, we adopted an
accelerated schedule for construction of DTV transmission facilities to ensure the
preservation of a universally available, free local broadcasting service and the swift
recovery of broadcast spectrum. Under the construction schedule set forth in the Fifth
Report and Order, affiliates of the top four networks in the top 10 markets are required to
be on the air with digital signals by May 1, 1999. Affiliates of the top four networks in
markets 11 - 30 must be on the air by November 1, 1999. Under this schedule, more than
half of all television households will have access to multiple channels of digital broadcast
television programming by November 1, 1999. All other commercial stations are required
to construct their DTV facilities by May 1, 2002, and all noncommercial stations must
construct their DTV facilities by May 1, 2003.% Subject to biennial review, and certain
statutory exceptions, the current target date for all stations' return of their analog spectrum

is 2006.°

3. Petitioners state that this accelerated DTV transition schedule will require
extensive and concentrated tower construction. They estimate that 66 percent of existing
television broadcasters will require new or upgraded towers to support DTV service,
involving an estimated 1000 television towers. Moreover, they state, as a result of the
increased weight and windloading of DTV facilities and other tower constraints, a number
of FM broadcast stations which have collocated their FM antennas on television towers will
be forced to relocate to other existing towers or to construct new transmission facilities.

4. In addition to the logistical problems of modifying and constructing a significant
number of towers (e.g., scarcity of construction crews, weather delays, supply shortages),
Petitioners state that there "is an array of obstacles arising from state and local regulation
of tower siting and construction” including environmental assessments, "fall radius,"
collocation and marking/lighting requirements, and concerns with interference to other
electronic devices.* Petitioners are particularly concerned with the delays resulting from the
administration of such restrictions, noting that multiple levels of review can last for several
months, and that when appeals are involved, the process can take several yeg:us.5

! Fifth Beport and Order, supra of § 76. Tweatpdowr televicien stations bave whuntarily agreed to an 18-manth scheduls for the constraction of their DTV
bn“m' 1pa

! Fifth Beort and Onder, suora of 99 49, 100. S¢a Al Balaneed Buddet Act of 1997 ("BBA"), Pub. L 10533, 111 Stat 281 (1897)
(eedifed 2t 47 D.5C. § 309())(14)(8){(B))(ectabliching striztory target dats far return of the andlog spectrum and sefting vaf exseptises b that deadline),

' Petitiaa at pades 7-15.

' The Pelifion deserbes several foctances b which local zonind refolations and relafed appeals bave resulted In lengthy delays in the constructan eof

S8
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5. In order to meet the Commission's DTV construction schedule, Petitioners ask
the Commission to adopt a rule that would permit the Commission to pre#mpt state and
local zoning and other land use regulations to the extent they unreasonably prohibit or delay
the DTV roll-out and other ongoing broadcast transmission facilities construction. They
argue that the Commission has the legal authority to engage in such preemption where it is
pursuing an objective within the scope of its Congressionally delegated authority and non-
federal regulation stands as an obstacle to the accomplishment and execution of that
objective. Both criteria, Petitioners assert, are present in the instant matter.

6. Petitioners propose a rule which provides specific time limits for state and local
government action in response to requests for approval of the placement, construction or
modification of broadcast transmission facilities. The rule proposed by the Petitioners,
attached as Appendix B, would require action within 21 days with respect to requests to
modify existing broadcast transmission facilities where no change in location or overall
height is proposed or to strengthen or replace an existing broadcast transmission facility.
Action would be required within 30 days with respect to requests to relocate existing
broadcast transmission facilities from a currently- approved location to another location
within 300 feet, to consolidate two or more broadcast transmission facilities at a common
tower or other structure or to increase the height of an existing tower. All other requests
would have to be acted upon within 45 days.® Failure to act within these time limits would

cause the request to be deemed granted.

7. Additionally, the requested rule would remove from local consideration certain
types of restrictions on the siting and construction of transmission facilities. Petitioners
would categorically preempt regulations based on the environmental or health effects of
radio frequency ("RF") emissions to the extent a broadcast facility has been determined by
the Commission to comply with its regulations and policies concerning emissions;
interference with other telecommunications signals and consumer electronics devices as
long as the broadcast antenna facility has been determined by the Commission to comply
with its applicable regulations and/or policies concerning interference; and tower marking
and lighting requirements provided that the facility has been determined by the Commission
or the Federal Aviation Administration to comply with applicable tower lighting, painting

breadeast fclities, J4 of pages 10-15.

' Congress addresced the everlyy befreen stale and keal and federal refolatery amtherity over bower siting b the eoabent of permsnal wireless services
faciliies fn the Telecommonications Act of 1996, PL No. 104104, [10 Stat 66 (1996), codified at 47 USC. § 150 ot seq. ("1996 Telecommmizatinns
"), The ctafrfe does not, however, sef out @ mecific time frams within whith 2 siate o2 freal forernment mast act oo 1 request, rafher, #f requies fiaf the
st ar Jocal amthority sef within 1 reaconable fime, 47 UG, § 332(e)(T)(B)(H) ("4 Siats or locdl fovernment or Instromeatality thereof shall 2t a2 1y
request for anthoriatisn to place, construct, o modify persamal wireless servise faclifies within o ressonsble period of fime after {2 request b (ufy fled w3 meh
feverament of inctromentality, taking into ascount the nature and seepe of such reguedt™)
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and marking regulations or policies.

. 8. Further, the rule would preempt all state and local land use, building, and
similar laws, rules or regulations that impair the ability of licensed broadcasters to place,
construct or modify their transmission facilities unless the promulgating authority can
demonstrate that the regulation is reasonable in relation to a clearly defined and expressly
stated health or safety objective other than the categorical preemptions described above.

9. To provide for expeditious review, the Petitioners' proposed rule requires that
any state or local government decision denying a request be in writing, supported by
substantial evidence, and delivered to all applicants within 5 days.” Any broadcaster
adversely affected by any such action could, within 30 days of the decision, petition the
Commission for a declaratory ruling on which the Commission, in turn, would have 30
days in which to act.® The rule would also authorize the Commission to administer dispute

resolution.

III. Discussion

10. In the Fifth Report and Order, we found that an accelerated roll-out of digital
television was essential for four reasons. We found that absent a speedy roll-out, other
digital television services might achieve levels of penetration that could preclude the
success of over-the-air digital television, leaving viewers without a free, universally
available digital programming service.” Second, we determined that a rapid construction
period would promote DTV's competitive strength internationally, spurring the American
economy in terms of manufacturing, trade, technological development, international
investment, and job growth.” Third, we stated that "an aggressive construction schedule

! This portion of the proposed ruls fenerally tracks the procedures by whith a ctale or local amthorify may deny o request fo construet perssnal wireless
services faeflifies a5 outlined fn the 1996 Telecommunications At 47 USC. § 332(c)(7)(B)(i) (“Ay decision by a stats e bocal forernment or a7
bustramentality thereof fo deny 2 request to place, constroct, er modily personal wiveless servica facilities shall be In writing and suppocted by substantial evidence
sontained In a written record.”)

' Whils the (996 Telscommanications At contains procedures for the agpedd of 1 Stals ar local fovernment decision fn the context of the construction and
placement of persanal wireless service faciifies, thess procedures differ from the peccedures propased by (he Petifiomers. 47 UL, § 332()(MIE)(r) (“Aoy
peraan advercely affected by any final action or hadure to act by 4 shate or heeal gorerament o 1y fnsirumentality thereof that k; [nconcistent with this subparagraph
myy, within 30 days after such action or fafure fo act, commence 13 acinn b any cowt of compelent furisdiction The court shall hear and decide such action on
u expedited baciz, Ay persan adversely affected by an act er ballure to act by 1 State or bscdl forernzent ot any instrumentalify thereof that b5 inconsistent with

thuss (fr) may petition the Commissinn for reliel™)

' Tifth Report and Ocder, swpra at § 0.

" 1t g 81,
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helps to offset possible disincentives that any individual broadcaster may have to begin
digital transmissions quickly."!! Finally, we found that a rapid build-out would work to
ensure that the recovery of broadcast spectrum occurs as quickly as possible.”? This will
enable the federal government to reallocate some of the recovered spectrum for public
safety purposes, and to eventually auction the rest."

11. To achieve these purposes, we insttuted an "aggressive but .reasonable"
construction schedule, aimed at exposing as many homes to DTV as early as possible.” In
the Fifth Report and Order, we noted that circumstances beyond a broadcaster's control,
such as difficulties in obtaining zoning and other approvals, may interfere with its ability to
meet construction schedule requirements.’® We are, however, also sensitive to the
important state and local roles in zoning and land use matters and their longstanding
interest in the protection and welfare of their citizenry. Given the countervailing importance
of accelerated construction of DTV transmission facilities, however, we seek to define
those circumstances in which it may be necessary to preempt state and local regulations in
order to achieve the benefits of a rapid roll-out of DTV.

12. As a preliminary matter, we note that it is well settled that the Communications
Act of 1934, as amended ("Communications Act"), comprehensively provides for
regulation of radio frequency interference and that the FCC has exclusive jurisdiction to
resolve such questions.'® With regard to interference affecting home consumer equipment in
particular, Congress plainly stated in the 1982 amendments to the Communications Act
that it intended federal regulation to completely occupy the field to the exclusion of local

" Wt g 82

" st g 83

! Se¢ Kotice of Proposed Rule Makind in ET Docket No, 87157, FCC 97-245, Beallocatinr of Televicien Chaanels 60-69, the 745-308 ME: Bazd
(Yuly 8, 1987). See Also BBA, supra mels ¥, (cofified af 47 USC. § 337) (providing for the alleetion of 24 mefabertz of returned spectrum to be allszated
for poblic safety services and 36 mefahertz of that spectmum to be azstizaed for commencial we)

" Fifth Report and Onder, supraat §% 2, 7.

" Mt g,

¢ Sce e.g., 47 U.S.C. §§ 152(a), 301, 303(c), (d), (2}, and especially (f); Head v. New Mcxico Board of
Examiners in Optometry, 374 U.S. 424, 430 n.6 (1963)(the FCC's “jurisdiction over technical matters" associated
with the transmission of broadcast signals is clearly exclusive); 960 Radio, Inc., FCC §5-578 (released November 4,
1985)(preempts local zoning authority regulation of interference caused by an FM station); Mobilecom of New

York, Inc., 2 FCC Red 5519 (Com. Car. Bur. 1987)
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and state governments.”’ Thus, a rule preempting state and local zoning regulations based
on electromagnetic interference would simply codify the existing state of the law. With
respect to other aspects of the proposed rule — preemption of state and local zoning
restrictions based on environmental or health effects of RF emissions, tower lighting,
painting and marking, and health, safety and traditional land use powers — we have
authority to preempt where state or local law, among other things, stands as an obstacle to
the accomplishment and execution of the full objectives of Congress'® or where we find
preemption is "necessary to achieve [our] purposes" within the scope of our delegated

authority."

13. Congress explicitly indicated its objective of a speedy recovery of spectrum in
Section 336(c) of the 1996 Telecommunications Act, "Recovery of License."® That
section requires that the Commission establish as a condition of granting a DTV license the
return of either that license or the original license held by the licensee "for reallocation or
reassignment (or both) pursuant to Commission regulation." As indicated above, the
Commission found that a speedy conversion would- enhance the likelihood of success for
the DTV roll-out and allow for the rapid recovery of spectrum. The Commission
determined that a lethargic conversion would, to the contrary, undermine the potential for a
successful conversion and thereby undermine the potential for such a recovery, as sought
by Congress. The Commission also determined that the prompt, broad availability of DTV
to the American public was an important public interest goal.?!

14. Delays in local'zoning and land use decisions would hold up the construction of
an essential part of the DTV transmission system and make it impossible for a licensee to

" H.R. Report No. 765, 97th Cong. 2d Sess. 33 (1982), reprinted in 1982 U.S. Code Cong. & Ad. News
2277 (amendment to Section 302(a) of Act)("The Confercace substitute is further intended to clarify the reservation
of exclusive jurisdiction to the Federal Communications Commission over matters involving RFI. Such matters
shall not be regulated by local or state law, nor shall radio transmitting be subject to local or state regulation as part

of any effort to resolve an RFI complaint.")

" Hines v. Davidewilz, 312 U.5. §2, 62 (1941).

" bity of New Tork v. FCC, 436 0.8 67, 63 (1982). St feneraly Louisina Public Serrice Commission v. FCC, 476 U5 355, 36869 (1986)

wd cases cited therein.
" 47 USE. § 336(c). See fenenaly 47 U.SC. § 161 (pupose of e Aot fnchdes " mabe arallable, 50 b o5 possble..1 ropid, efficieat Katioo-

wide 12f worldwido radle commmnication service with adequate hulifies”); 47 USC. § 157 ("It skl be the policy of the Onifed States to eacomrage the provizion
of taw tachnolagies and services to the publie"),

Y Fifth Repart and Order, supra at § &.

0O
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satisfy the construction requirement to transmit "a DTV signal strong enough to encompass
the community of license," by the required deadline.” This could leave broadcasters
unable to "give a great number of viewers access to a DTV signal in a very short period. "
To the extent that state and local ordinances result in delays that make it impossible for
broadcasters to meet our: construction schedule and provide DTV service to the public,
important Congressional and FCC objectives regarding prompt availability of this service
to the public and prompt recovery of spectrum would be frustrated.

15. At the same time, we are sensitive to the rights of states and localities to protect
the legitimate interests of their citizens and we do not seek to unnecessarily infringe these
rights. The Commission recognizes its obligation to "reach a fair accommodation between
federal and nonfederal interests."*  Thus, it is incumbent upon the Commission not to
“unduly interfere with the legitimate affairs of local governments when they do not frustrate
federal objectives."” These include not only certain health and safety regulations, which
the Petitioners' proposed rule recognizes, but also the right of localities to maintain their
aesthetic qualities.”® Indeed, historically we have sought to avoid becoming unnecessarily
involved in local zoning disputes regarding tower placement. Nevertheless, we have
adopted rules preempting local zoning ordinances where the record established that such
ordinances were inhibiting the implementation of Congressional or FCC objectives,
including with regard to locating satellite "dish" antennas and amateur radio towers.”

16. The Petitioners' proposed rule would cover siting of all broadcast transmission

! Fifth Report and Onder, supra 2t § 91

! 14 of § 76. See also id. ot G 3485 and V.

B Arecibo Radio Corporation, 101 FCC 2d 545, 550 (1985); see City of New York v. FCC, 486 U.S. 57, 64
(1988) (Commission exercise of preemption power must represent reasonable accommodation of conflicting
policies.)

i Notice of Proposed Rule Making, In the Matter of Precmption of Local Zoning Regulations of Receive-

Only Satellite Earth Stations, 100 FCC.2d 846, 853 (1985). Sce also Preemption of Local Zoning Regulations of
Satellite Earth Stations, IB Docket No 95-59, 11 FCC Red 5809 (1996).

i See Precmption of Local Zoning Regulations of Receive-Only Satellite Earth Stations, 100 FCC 2d 846 at
¥ 21, Amendment of Part 73 of the Commission's Rules to More Effectively Resolve Broadcast Blanketing
Interference, 11 FCC Red 4750, 4754 (1996) (localities best situated to resolve local land use and related aesthetic

questions).

" E4, Preemption of Lecal Zoning or Other Regtlafion of Receirelaly Sabelite Earth Stafions, €€ Docket Na, 85-87, 69 RB 24 1073 (Relewsed JFeb.
§, [386); Federal Presmption of State aad Lecal Refulativns Perbtining to Amatewr Badia Fucilifir, PRB -1 §0 Fed Reg. S8813 (Sept. 26, 1985).
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facilities construction. That is, petitioners have not limited their preemption rule to DTV-
related construction, including the involuntary relocation of FM antennas now collocated
on television towers. It is less clear that preemption will be needed where broadcasters do
not face exigencies such as DTV construction deadlines. There are now over 12,000 radio
and 1,500 television station licenses outstanding, totals which suggest that generally
compliance with state and federal laws relating to broadcast station construction and
operation has been possible and that state regulation has not been ax insuperable obstacle to
the exercise of the Commission's "powers to promote and realize the vast potentialities of
radio."® In these circumstances, we seek information on whether any preemption rule
should be limited to DTV construction and to radio station transmission facility relocations
resulting from such construction.”” We also seek additional information on Petitioners'
assertion that local zoning regulation "stands as an obstacle to the implementation of the
DTV conversion and to the institution and improvement of broadcast service generally."*

IV. Reaquest for Comments

17. In order to determine whether preemption is necessary and desirable and the
scope of any preemption rule, we seek comment on a number of issues. This will enable
the Commission to determine whether and how extensively it should exercise its authority
to preempt state and local zoning and land use laws and ordinances.

18. As an initial matter, we generally invite comment on the Petitioners' proposals
for the preemption of state and local laws, regulations and restrictions on the siting of
broadcast transmission facilities. We seek comment on the Petitioners' proposed
preemption rule. Alternatively; we request comment on whether any rule we adopt should
focus on actions state and local governments would be preempted from taking or what state
or local authority would be preempted by failure to act within a specified time period.*

19. We seek a detailed record of the pature and scope of broadcast tower siting
issues, including delays and related matters encountered by broadcasters, tower owners
and local government officials. Although Petitioners provide anecdotal evidence regarding
difficulties encountered by several broadcasters in attempting to meet local ordinances in
connection with tower siting and construction, we have no basis on which to determine the

® National Broadcasting Cohpanv v. United States, 319 U.S. 190, 217 (1943).

But s¢¢ paradraph 21, lnfre
Petifiza of page 22,

e, ef, 47 CER § 25.104

=y —a
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extent to which such difficulties are representative of radio and television broadcast
industry tower siting experiences generally. So that we might bave a factual basis upon
which to determine the pature and extent of the problem, we ask commenters to provide us
with information on their experiences, both positive and negative, with state and local
zoning and land use approvals, and with the application of other laws and ordinances in
connection with their efforts to site, construct and operate radio and television transmission
towers. Particularly relevant would be comments on the duration of local permitting
processes tied to such laws and ordinances. We are also particularly interested in receiving
information about experiences related to obstacles and time constraints or delays
encountered by broadcasters and tower owners in the top 30 markets.*

20. We are especially interested in the extent to which commenters believe any such
difficulties are representative of difficulties that are now being faced or will be faced in the
context of DTV build-out. Also, we request comments on whether existing laws,
ordinances and procedures are likely to impede adherence to our accelerated DTV build-out

schedule.

21. We seek comment on the scope of the preemption proposed by Petitioners, on
the range of facilities to which the rule should apply and on the state and local laws,
regulations, and other restrictions which federal law might preempt. Should we preempt
local regulation for all broadcast facilities? Should the preemption be limited to
construction of DTV transmission facilities and the relocation of those FM radio facilities
displaced by DTV? Should the preemption be limited to the top markets in which the DTV

roll-out schedule is more aggressive?

22. Should the Commission preempt state and local restrictions regarding exposure
to RF emissions from broadcast transmission facilities? Are there other circumstances in
which it is appropriate for the Commission to preempt state and local regulation of the
siting or construction of transmission facilities? Should federal regulation preempt local
regulation intended for aesthetic purposes?

23. We seek comment on the procedural framework proposed by Petitioners. Are
the time frames proposed by Petitioners reasonable? Specifically, should we preempt state
.and local government authority where they fail to act within certain time periods? If so,
‘what should be those time periods? Is 45 days appropriate, or would 90 days be more
realistic for broadcast tower applications? Can the DTV construction schedule in the Fifth
Report and Order be reconciled with the procedures of states and localities? In the event

® The top thinty television murkets, 15 razbed by Nisken Mediv Besearch a5 of dped 3, 1997 are: Kew York, Lo Aageles, Chirago, Piicisbdin Sun Frazsices,

Beston, Washinglon, D.0., DallasFort Werth, Detroit Atluty Beoston, SeatfieTacomy, Cleveland, MinseapelioSt Paul TampaStPelersbur, Misnd, Phsesix, Dezser,
Pittsburdh, SucrameatoSteckton, SU Louks, Orlando-Daytons Beach Balfimore, Portland, OB, Ldimanalis, San Dirgo, BurtfordNew Hymea, Cialady, BdliigdDurban, aad
Ciacianai
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that we preempt as to procedural aspects of zoning-and land use regulation, what
constraints, if any, are there on the ability of state and local governments to meet the
expedited procedures sought by Petitioners? We specifically ask states and localities to
comment on their current procedures, their need to use these procedures, the possibility of
using expedited procedures to assure our DTV construction schedule is met, and the nature
of such expedited procedures. Is there an appropriate role for the Commission in resolving
disputes between localities and licensees with respect to tower siting issues? What is the
nature of that role — arbitrator, mediator or simply the provider of a forum to which parties
can turn for suggestions on resolving local disputes? Is outside arbitration, administered by
the Commission, an appropriate forum for alternative dispute resolution?

24. We note that we recently received an Advisory Recommendation on the
Petitioner's proposal from the Commission's Local and State Government Advisory
Committee.® This recommendation will be incorporated into the public record of this
proceeding, and we will consider the issues raised by the Committee in this and any future

filing.

V. Administrative Matters

25. Comments and Reply Comments. Pursuant to applicable procedures set forth in
Sections 1.415 and 1.419 of the Commission's Rules, 47 C.F.R. §§ 1.415 and 1.419,
interested parties may file comments on or before October 30, 1997, and reply comments
on or before December 1, 1997. To file formally in this proceeding, you must file an
original plus four copies of all-comments, reply comments, and supporting comments. If
you want each Commissioner to receive a copy of your comments, you must file an
original plus nine copies. You should send comments and reply comments to Office of the
Secretary, Federal Communications Commission, Washington, D.C. 20554. Comments
and reply comments will be available for public inspection during regular business hours in
the FCC Reference Center (Room 239), 1919 M Street, N.W., Washington, D.C. 20554.

26. Initial Paperwork Reduction Act of 1995 Analysis. We have not proposed in
this proceeding any proposed or modified information collection requirement.

27. Ex Parte Rules. This is a non-restricted notice and comment rule making .

proceeding. Ex parte presentations are permitted, except during the Sunshine Agenda
period, provided they are disclosed as provided in the Commission Rules. See generally 47

C.F.R. Sections 1.1202, 1.1203, and 1.1206(a).

® Local and State Coverzment Advicory Commites Becommendation Ko, 3, NAB Petition for Purther Notie of Proposed Buls Mabing, MM Docket 87-286, Acfuzt
I, 1997,
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28. Initial Regulatory Flexibility Analysis. With respect to this Notice, an Initial
Regulatory Flexibility Analysis ("IRFA") is contained in Appendix A. As required by
Section 603 of the Regulatory Flexibility Act, the Commission has prepared an IRFA of the
expected impact on small entities of the proposals contained in this Notice. Written public
comments are requested on the IRFA. In order to fulfill the mandate of the Contract with
America Advancement. Act of 1996 regarding the Final Regulatory Flexibility Analysis, we
ask a number of questions in our IRFA regarding the prevalence of small businesses in the
industries covered by this Notice. Comments on the IRFA must be filed in accordance
with the same filing deadlines as comments on the Notice, but they must have a distinct
heading designating them as responses to the IRFA. The Secretary shall send a copy of
this Notice, including the IRFA, to the Chief Counsel for Advocacy of the Small Business
Administration in accordance with Section 603(a) of the Regulatory Flexibility Act, Pub.
L. No. 96-354, 94 Stat. 1164, 5 U.S.C. § 601 et seq. (1981), as amended.

29. Authority. This Notice is issued pursuant to authority contained in Sections
4(1), 303, and 336 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i),

303, 307 and 336.

30. Additional Information. For additional information on this proceeding, please
contact Keith Larson, Assistant Bureau Chief for Engineering or Susanna Zwerling, Policy
and Rules Division, Mass Media Bureau (202) 418-2140.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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APPENDIX A
Initial Regulatory Flexibility Analysis

As required by Section 603 of the Regulatory Flexibility Act ("RFA"), 5 U.S.C. §
603, the Commission is incorporating an Initial Regulatory Flexibility Analysis CRFA)
of the expected impact on small entities of the policies and proposals in this Notice of
Proposed Rule Making ("Notice"). Written public comments concerning the effect of the
proposals in the Notice, including the IRFA, on small businesses are requested.
Comments must be identified as responses to the IRFA and must be filed by the deadlines
for the submission of comments in this proceeding. The Secretary shall send a copy of
this Notice, including the IRA, to the Chief Counsel for Advocacy of the Small Business
Administration in accordance with paragraph 603(a) of the Regulatory Flexibility Act.*

Reasons Why Agency Action is Being Considered: In its Fifth Report and Order in its
digital television proceeding (MM Docket No. 87-268) the Commission adopted an
accelerated roll-out schedule for digital television stations. That schedule requires the
top four network affiliates in the top ten television markets to construct their digital
television facility and begin emitting signals by May 1, 1999. Affiliates of these four
networks in markets 11 - 30 must be on the air by November 1, 1999. All other
commercial stations will have to construct their DTV facilities by May 1, 2002, and
noncommercial stations by May 1, 2003. The Commission found this accelerated
schedule necessary to promote the success of DTV and allow for spectrum recovery, a
goal shared by Congress. In a rule making petition filed by the National Association of
Broadcasters and the Association of Maximum Service Television the Petitioners claim
that state and local zoning and land use laws, ordinances, and procedures may have a
delaying effect on the siting, placement and construction of new television towers that
will be needed for DTV. Additionally, they contend, the antennas of many FM radio
stations will need to be displaced from existing towers to enable them to support new
DTV antenna arrays and these FM stations will have to build new towers to enable them
to continue to serve the public. Accordingly, they ask the Commission to adopt a rule
preempting state and local laws, ordinances and procedures that could work to delay the
inauguration of DTV service. The Commission believes the prompt deployment of DTV
Is essential to several goals, and that compliance with such local requirements may, at
least in some cases, both make compliance with both these procedures and the roll-out
schedule impossible. Additionally, it believes that some of these state and local
regulations may stand as obstacles to the accomplishment of the rapid transition to DTV
service and the spectrum recovery that it will permit. This recovery is also an important
congressional purpose as evidenced by its 1996 adoption of 47 U.S.C. § 336.

" Pub. L. No. 96-354, 94 Stat. 1164, 5 U.S.C. § 60] ct scq. (1981), as amended.
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Need For and Objectives of the Proposed Rule Changes: Petitioners have
demonstrated that at least some state and local zoning and land use laws, ordinances and
procedures may, unless preempted by the Commission, prevent television broadcasters
from meeting the construction schedule for DTV stations established by the Commission,
retarding the recovery of frequency spectrum by the government for reallotment and
delaying digital service to the public.” Additionally, in some cases they may result in
discontinuation of FM radio service to the public should displaced FM antennas be

unable to relocate to new antenna towers.

Legal Basis: Authority for the actions proposed in this Notice may be found in Sections
4(i), 303(r), and 336 of the Communications Act of 1934, as amended 47 U.S.C. §§

154(1), 303(r), and 336.

Recording, Recordkeeping, and Other Compliance Requirements: The Commission
is not proposing any new or modified recordkeeping or information collection

requirements in this proceeding.

Federal Rules that Overlap, Duplicate, or Conflict with the Proposed Rules: The
initiatives and proposed rules raised in this proceeding do not overlap, duplicate or

conflict with any other rules.

Description and Estimate of the Number of Small Entities to Which the Proposed
Rules Will Apply: Under the RFA, small entities may include small organizations,
small businesses, and small governmental jurisdictions. 5 U.S.C. § 601(6). The RFA, 5
U.S.C. § 601(3), generally defines the term "small business” as having the same meaning
as the term "small business concern” under the Small Business Act, 15 U.S.C. § 632. A
small business concern is one which: (1) is independently owned and operated; (2) is not
dominant in its field of operation; and (3) satisfies any additional criteria established by
the Small Business Administration ("SBA"). Pursuant to 5 U.S.C. § 601(3), the
statutory definition of a small business applies "unless an agency after consulitation with
the Office of Advocacy of the SBA and after opportunity for public comment, establishes
one or more definitions of such term which are appropriate to the activities of the agency
and publishes such definition(s) in the Federal Register."*

The proposed rules and policies will apply to television broadcasting licensees,

" While we tentatively beliers fhat the S3A's definition of "small bosimess" freally oversiates the pucber of radis and televicion broadeadd stations that are
stafl boinesse; aad B ael ruitsdls for puopeses of defermining the fmpact of the propecils o mall Glvison and radip shations, for purpeses of this Nefice, we
utlice e SBA's defirition fn determining (he pusber of small businessts b whish £ propesad mlss weald amply, but we reserve the right b adopt 1 more suitadle
(ehoifisy of “szall bushness™ a2 applied to radia aad elevisinn broadeast shations o2 eler eatiis mubject o the propoced rules In this Kotire 14 to consider further
(e b=z of the pazber of small enfities (af are radio aad felovision broadeasters e cthe vmall medin eafifies 3 {he fofme. Ses Reporl 2nd Order i MM Dockel
No. §3-48 (Children's Television Pro¢ramming), 11 FCU Red 10660, 10737-38 (1386), cifing 5 U.AC. § 601(3).
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radio broadcasting licensees and potential licensees of either service. The Small Business
Administration defines a television broadcasting station that has no more than $10.5
million in annual receipts as a small business.”® Television broadcasting stations consist
of establishments primarily engaged in broadcasting visual programs by television to the
public, except cable and other pay television services.” Included in this industry are
commercial, religious, educational, and other television stations.®® Also included are
establishments primarily engaged in television broadcasting and which produce taped
television program materials.”” Separate establishments primarily engaged in producing
taped television program materials are classified under another SIC number.® There
were 1,509 television stations operating in the nation in 1992.* That number has
remained fairly constant as indicated by the approximately 1,558 operating television
broadcasting stations in the nation as of May 31, 1997.“ For 1992 the number of
television stations that produced less than $10.0 million in revenue was 1,155

establishments.*

" 13 CRR § 121.201, Standard Industrial Code (SIC) 4833 (19896).

" Economics 22{ Staficties Adminictpation Buresn of Ceasws, U.S. Departmest of Commame, 1992 (oew ¢ Tucwnm, (ommms i Umo,
Eminznerr in Fax S, Series 009281, Appendix A9 (1995).

“ . Se Executive Ofics of the President, Office of Management and Buddel, Stmiad Indeivial Classificaficn Manodl (1987), ot 283, which describes
"Television Broadeasting Statisns (SIC Code 4333) as:

Establishments primarily endaged in broadeasting visual programs by televicion o the publis, except cable and other pay televicon servizes.

locloded tn this faductry are commercial, relifious, educationdl and wther television stafions Ak included here are ectablishments primarily

tofaded in (elevision broadeasting and which producs taped felevicion program materiake

" Deonomics ad Stabistics Adminiciration Buean of Gemsws, U.S. Deputment of Gommerce, 1992 Coom o Truroweien, &mm;tm i Jmmz,
Erunezoem in Fox S Series UC92-5-1, Appendix 49 (1995).

“ I SIC 7812 (Motion Pirtue and Video Tape Production); SIC 7922 (Theatrizal Producers ad Memelaneons Thestrieal Services (producers of live mdis and
televisise programs).

" FEC News Relewca Ko, 31327, Jax 13, 1993; Econocies and Stafisfics Admintciratinn, Barean of Census, 0.5 Department of Commerce, sprr ol
78, Appendix A3,

* FEL Kews Relewze "Broadcat Station Totaks a5 of May 31, 1997,
4 Cenrs for Commmications' ectiblishments are performed erery Bre yews mdind with 2 "2 wr "7, S Deancmiss 1d Stafisfies Admisichation

Bureag of Ceasus, 0.8 Department of Commense, supra note 78, 1.

" The amoont of S10 million wus wed to ectizale the comber of sll bmines ectdihments becwnse (e peleraal Cews calsfories apped
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Additionally, the Small Business Administration defines a radio broadcasting
station that has no more than $5 million in annual receipts as a small business.* A radio
broadcasting station is an establishment primarily engaged in broadcasting aural
programs by radio to the public.* Included in this industry are commercial religious,
educational, and other radio stations.”” Radio broadcasting stations which primarily are
engaged in radio broadcasting and which produce radio program materials are similarly
included.” However, radio stations which are separate establishments and are primarily
engaged in producing radio program material are classified under another SIC number.*

The 1992 Census indicates that 96 percent (5,861 of 6,127) radio station establishments
produced less than $5 million in revenue in 1992.% Official Commission records indicate
that 11,334 individual radio stations were operating in 1992.%' As of May 31, 1997,
official Commission records indicate that 12,156 radio stations were operating, of which

7,342 were FM stations.™>?

Thus, the proposed rules will affect many of the approximately 1,558 television
stations; approximately 1,200 of those stations are considered small businesses.”

6,998,299 and began af $10,000,000. No cafefory for $10.5 millisn existed Thes, the mumber & a5 accurate a5 # & possible to caloulaty with the arailable
izformafisn,

“ 13 CRR.§ 121201, §IC 4832,

“ Economies and Statisties Administrafisn, Burg:u of Census, 0.5 Departzaat of Commercs, supra nols 78, Appeadix A4

" i

’ i3

! i3

“ The Census Burean couts radia siations located af the same fuslty oo oze ectblichment  Therslors, earh calocated AM/TH combination evunts 2s one
eelablishmeat,

" FCC News Belease No. 30327, Jan 13, {983,

“ - FCC News Balsase "Broadeazt Station Tolaks a5 of Mag 31, 1887."
“ We we (e 77 perceat Ffure of TV stations operating af lexs than S10 milla for 1992 aad aoply H o the 997 total of 1558 ¥V siations to

uriee af 1,200 tafines cafedorized a5 mmall businesses.



Federal Communications Commission FCC 97-296

Additionally, the proposed rules will affect some of the 12,156 radio stations,
approximately 11,670 of which are small businesses.*® These estimates may overstate the
number of small entities since the revenue figures on which they are based do not include
or aggregate revenues from non-television or non-radio affiliated companies.

In addition to owners of operating radio and television stations, any entity who
-seeks or desires to obtain a television or radio broadcast license may be affected by the
proposals contained in this item. The number of entities that may seek to obtain a
television or radio broadcast license is unknown. We invite comment as to such number.

Any Significant Alternatives Minimizing the Impact on Small Entities and
Consistent with the Stated Objectives: This Notice solicits comment on a variety of
alternatives discussed herein. Any significant alternatives presented in the comments will
be considered. The Commission believes that the proposed rules and policies may be
necessary to promote the speedy deployment of digital television service and the prompt
recovery of broadcast frequency spectrum for reallotment. We seek comment on this

belief.

Report to Small Business Administration: The Commission shall send a copy of
this Initial Regulatory Flexibility Analysis along with this Notice to the Small Business
Administration pursuant to the RFA 5 U.S.C. § 603(a). A copy of this IRFA will also
be published in the Federal Register.

! W wo e 90K figare of radio stasn estiblishments with lexs than §5 rmillion reveace fom the Cencus data and 2zply H b the 12,156 iévidud

statien couat lo arrive at 11,670 individual stafozs as small businesses.
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(a)

(b)

APPENDIX B

Petitioners' Proposed Preemption Rule

In order to facilitate the rapid deployment of Digital Television ("DTV") services,
as ‘authorized by the Commission in MM Docket No. 87-268, and in recognition of the
need to facilitate the siting and construction of broadcast transmission facilities generally,
the following procedures and rules shall apply to the siting of new broadcast transmission
facilities or the alteration or relocation of existing broadcast transmission facilities by
television and radio stations whose operations have been authorized by the Commission.

Siting Procedures. A State or local government or instrumentality thereof shall act
on any request for authorization to place, construct, or modify broadcast
transmission facilities within a reasonable period of time after a written request is
filed with such government or instrumentality for any required permit or other
authorization. For purposes of this subsection, a "reasonable period of time" shall

mean:

(1)

)

within
twenty-one (21) days, with respect to requests to (i) modify existing
broadcast transmission facilities where no change in location or overall
height is
proposed, and (ii) strengthen or replace an existing broadcast
: transmission facility;

within thirty (30) days, with
respect to requests to (i) relocate existing broadcast transmission facilities
from a currently approved location to another location within 300 feet; (ii)
consolidate two or more broadcast transmission facilities on a common tower
other structure, whether the tower or other structure is pre-existing or new,
or (ii1) increase the height of an existing tower;

(3) in all other cases, within forty-ﬁyc (45) days.

The failure of a state or local government or instrumentality thereof to act on any
request within a reasonable period of time will result in the request being decmed
granted.

Preemption.

(1) No state or local government or instrumentality thereof may deny a request to

place, construct or modify a broadcast antenna facility on the basis of:
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(d)

(i) the environmental or health effects of radio frequency emissions to the
extent that such facility has been determined by the Commission to
comply with the

Commission's regulations and/or policies concerning
such emissions;

(ii) interference effects on existing or potential telecommunications providers,
end users, broadcasters or third parties, to the extent that the broadcast
antenna facility has been determined by the Commission to comply with
applicable Commission regulations and/or policies concerning

interference;

(iii) lighting, painting, and marking requirements, to the extent that the facility
has been determined by the Federal Aviation Administration ("FAA") or
the Commission to comply with applicable FAA and Commission
regulations and/or policies regarding tower lighting, painting and

marking;

(2) Any state or local land-use, building, or similar law, rule or regulation that
impairs the ability of federally authorized radio or television operators to
place, construct or modify broadcast transmission facilities, is preempted
unless the promulgating authority can demonstrate that such regulation is

reasonable in relation to:
(i) aclearly defined and expressly stated health or safety objective other

than one related to those set forth in Section (1)(i)-(iti) above; and

(1) the federal interests in (1)

allowing federally authorized broadcast operators to
construct broadcast transmission facilities in order to render their service
to the public; and (i) fair and effective competition among competing

electronic media.

Written decision. Any decision by a State or local government or instrumentality
thereof to deny a request to place, construct, or modify a broadcast antenna facility
shall be in writing and supported by substantial evidence contained in a written
record. Such written decisions shall be delivered to all applicants within five (5)

days.

Alternative Dispute Resolution. In the cvent that an applicant is denied approval to
place, construct, or modify a broadcast antenna facility, the applicant may elect to
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have its request submitted to an alternate dispute resolution process which shall
be administered by the Commission. An Applicant whose request has been denied
may elect arbitration by filing a written notice of election, including a copy of the
written decision of the state or local government or instrumentality thereof, with the
Commission within ten (10) days of receipt of the decision of the state or local
government or instrumentality thereof. The Commission shall select an arbitrator to
hear and resolve the dispute within five (5) days of receipt of the notice. The
Commission shall conduct and complete the arbitration within fifteen (15) days of
receipt of the applicants' written request for arbitration. If it is determined that the
decision of the state or local government or instrumentality thereof is unsupported
by the evidence in the record and would, if allowed to stand, frustrate the federal
interests set forth above in paragraph (b)(2)(i1), the Commission shall issue an order
vacating the decision of the state or local government or instrumentality thereof and
granting the applicant's request to place, construct, or modify its broadcast antenna

facility.

Declaratory Relief. Any radio or television operator adversely affected by any final
action or failure to act by a State or local government or any instrumentality thereof
that is inconsistent with this rule may, within 30 days after such action or failure to
act, petition the Commission for a declaratory ruling requesting relief. The
Commission shall act on such petitions within thirty (30) days

Definitions. For purpose of this section:

(i) "Broadcast transmission facilities" shall mean towers, broadcast antennas,
associated buildings, and all equipment cables and hardware used for the
purpose of or in connection with federally authorized radio or television
broadcast transmissions.

(i) "Broadcast operator" shall mean a person, firm, corporation  Or
other form of business organization which has been issued a construction
permit, license, experimental authorization, special temporary authorization, or
other authority from the Federal Communications Comumission.



